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DECISION

Thomas A.   Grooms,  Attorney,  U.S.  Department of Labor,
Nashville,  Tennessee,  for the petitioner; Daniel J.   Trlbell,
Esquire,  Middlesboro,  Kentucky,   for the respondent.

Judge Koutras

Statement of the Case

This proceeding concerns proposals  for assessment of civil penalties
filed by the petitioner against  the respondent pursuant  to section 110(a)
of   the Federal Mine  Safety and Health Act of 1977,   30 U.S.C.   820(a),
charging the respondent with two alleged violations of certain mandatory
safety standards  found in Part  77,   Title 30,   Code of Federal Regulations.
Respondent  filed a timely answer and notice of contest and a hearing was
convened at Knoxville,   Tennessee on February 2,  1982.

Issues

The principal issues presented in this proceeding are:   (1) whether
respondent has violated the provisions of  the Act and implementing regulations
aa  alleged in the proposal for assessment of civil penalties filed in
this proceeding,   and,   if so,   (2)   the appropriate civil penalty that
should be assessed against  the respondent for the alleged violations based
upon the criteria set  forth in section 110(i)  of the Act.    Additional
issues raised by the parties are identified and disposed of in the course
of  this decision.

In determining the amount of a civil penalty assessment,  section
110(i)  of the Act requires  consideration of the following criteria;     (1)
the operator's history of previous violations,   (2)  the appropriateness
of  such penalty to  the size of the business of the operator,   (3) whether
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